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The concept of matrimonial regime is fundamental to
French family law, particularly in the event of divorce.

Under European law, the concept of “matrimonial
regime” was defined in the De Cavel I' decision and was
also repeated verbatim in the recent European “Matrimonial
Property Regimes” Regulation? as including “not only prop-
erty arrangements specifically and exclusively envisaged by
certain national legal systems in the case of marriage, but
also any property relationships between the spouses and in
their relations with third parties, resulting directly from the
matrimonial relationship, or the dissolution thereof.”

In principle, there is also a fundamental distinction
between matrimonial regime and spousal support. The
landmark ECJ decision, Van den Boogaard,® effectively de-
fines the two concepts according to the objective sought by
the decision in question. Thus, if its objective is to provide
for the maintenance of a spouse in need or if the needs and
resources of each spouse are taken into consideration to de-
termine its amount, then the decision has to do with spousal
support. However, if the subject of the decision relates only
to the distribution of property between the spouses, then it
is a question of matrimonial regime.

Issues in private international law that relate to this dis-
tinction between the concept of “matrimonial regime,” on
one hand, and “spousal support,” on the other hand, are ex-
acerbated by the entry into force of the “Matrimonial Prop-
erty Regimes” Regulation of 29 January 2019, which sets
strict rules for jurisdiction and applicable law. In divorce
cases, this Regulation is applied in France in an overlapping
manner with the European Regulation on spousal support,
which has been in effect since 18 June 2011. For this rea-
son, practitioners must be able to determine clearly which
situations fall under the “Matrimonial Property Regimes”
Regulation and, on the contrary, which situations fall under
European instruments related to spousal support.

Thus, under French law, if a French judge takes into ac-
count factors that center around the needs of the spouses, it
is a matter of spousal support obligations, known in France
as compensatory allowance (“prestation compensatoire”) or as
alimony (“pension alimentaire”) when it is part of the duty of
support during divorce proceedings. On the contrary, these
criteria are, in principle, absent in France at the stage of
liquidating the matrimonial regime.

In common law countries,® English and American
judges, like French judges, do make a distinction between
the payment of spousal support after divorce and the divi-
sion of property. One notices, however, that, in practice,

while French judges mathematically implement the rules
that apply to liquidating matrimonial regimes, it is different
for judges in common law countries, who divide property
according to more subjective and discretionary criteria.

In light of this reality, the real issue is the fact that the
notion of matrimonial regime is a concept that simply does
not exist in common law countries.

Indeed, the French practice shows that, very often, the
particularities of the rules of common law countries regard-
ing the division of spouses’ property at the time of divorce
are disregarded, since, by using a very artificial fiction,
attempts are made to equate these rules with those of a
similar matrimonial regime in French law.

French practitioners of private international family law
thus find themselves confronted with a situation like that
of a child who tries desperately to fit a square into a round
hole without changing the shapes. It is simply not possible
to fit them together and it is illusory to insist on applying
the rules of French matrimonial regimes by analogy.

The purpose of this article is to describe, by comparison
with French law, the rules of common law countries on the
management of property during the marriage and then in
the event of divorce (1).

This analysis will show that it is simply impossible to
analogize to the rules of the French Civil Code if one truly
wants to apply foreign rules (2).

1. Rules on management and division of property
in common law countries

1.1. Rules on management of spouses’ property during
the marriage

French rules—Under French law, marriage has a direct
effect on the spouses’ estate and the management of prop-
erty accumulated during the marriage. Their married life is,
in fact, governed by the default regime of community of ac-
quired assets (communauté réduite aux acquéts) if the spouses
have not chosen another regime and, conversely, very differ-
ent rules apply to the management of their property during
the marriage if another matrimonial regime applies.
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For example, under the French community property
regime, common assets consist of property obtained after
the marriage as well as the fruits of separate property, and
separate assets consist of property acquired either before the
marriage or after the marriage through inheritance, bequest
or gift. Liabilities consist of debts incurred during the mar-
riage (except for compensation). Each spouse may manage
common property on his or her own; however, neither
spouse may dispose of it on his or her own.

British rules—Conversely, during the marriage, the
British regime more closely resembles a separation of
property regime in the sense that marriage is deemed not to
have any effect on the spouses’ property rights.® This lack
of interdependence between spouses and of solidarity in
relation to creditors does, in fact, remind one of the French
separation of property regime.

Thus, marriage is deemed not to have any impact on
the spouses’ property relations: Each remains the owner of
the property he or she acquired prior to the marriage, and
property acquired after the marriage belongs to him or her
just as if he or she were not married. Consequently, during
the marriage, the applicable rules are those of relevant or-
dinary law depending on the issues involved. For example,
spouses’ capacity to enter into contracts and related issues,
such as one spouse’s responsibility for the debts of the other
spouse, are governed by contract law.” Property and inheri-
tance law (particularly with the system of recording titles)
governs other issues which, under French law, would be
governed by the matrimonial regime. Regarding the marital
home, supposing that it was acquired in the name of both
spouses, if it is sold, the spouses will share the price equally,
even if one of them paid the entirety or the vast majority of
the price, due to a presumption of donation which works in
favor of married couples.®

American rules—Under American law, even though
there is no concept of matrimonial regime per se, the idea is
even more present than in British law since there is a clear
distinction between marital property and separate property.

The majority of states maintain separation of property
as the default. Therefore, each spouse may dispose of his or
her own property, even though both spouses must consent
to alienate or mortgage shared immovable property.® Varia-
tions do exist, however, depending on the state in question.

Thus, although the majority of states are referred to as
“separation of property” states, a minority of states are con-
sidered “community property” states (Arizona, California,
Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas,
Washington, Wisconsin). % These rules are different at the
time of divorce, as explained below.

1.2. Rules on division of property at the time of divorce

Obviously, it is at the time of divorce that the question
of the judge’s power to divide spouses’ property generally
becomes important. It will then be noted that, as a matter of
principle, French judges apply rules that are at odds with
those implemented by common law countries.

The objectivity and rigor (and sometimes even injustice)
of civil law rules on liquidating the French matrimonial
regime contrast with the discretionary and very subjective
powers that judges in common law countries apply in the
interest of fairness.!!

French rules—It will be recalled that, in French law, un-
der the default matrimonial property regime, each spouse
takes back his or her own property, and common assets are
liquidated, then divided, in order to establish what compen-
sation is due. Under the regime of community of acquired
assets, each spouse has the right to share in half the value of
the net assets that are found in the other’s estate, measured
according to the double estimate of the original estate and
the final estate. Under the separation of property regime,
each spouse takes back his or her own property and joint
property is divided. Whether or not a marriage contract
exists is obviously a determining factor and French judges
strictly apply marriage contracts.

Therefore, under French law, the matrimonial regime
is liquidated and divided without taking into account the
needs of the spouses, which are largely taken into consider-
ation, however, when calculating the compensatory allow-
ance. Courts, however, constantly recall that the purpose
of the compensatory allowance is not to compensate the
spouses’ matrimonial regime (particularly in the case of
separation of property).

British rules—Under British law, at the time of divorce,
the judge rules on financial effects!? (“financial provision
order” in the form of periodic payments or a flat sum) as
well as on property!® (“property adjustment, lump sum and
pension order”) and these financial determinations are con-
tained in a single decision (“a financial remedy order”).

In the absence of a prenuptial agreement or foreign
marriage contract,'* under British law, judges are first likely
to divide property, depending on the circumstances, on the
basis of the “yardstick of equal division.”!® The judge starts
from the principle that property will be divided equally
between the two spouses, and then sometimes adjusts the
percentages according to the circumstances, it being speci-
fied that the starting point must be equal division (unlike
the default regime under French law, the judge does not
necessarily distinguish between property acquired prior to
the marriage and property acquired during the marriage
when making this equal division of property). This prin-
ciple of equitable division obviously can only be applied in
circumstances where the spouses have an estate and assets
to be divided.

The judge, therefore, has the power to set aside an
equal division depending on the circumstances, particularly
with respect to the nature of the property in question,® the
spouses’ respective financial capacities, and their standard
of living during the marriage.

Other factors may be taken into account in order to set
aside equality: the length (short) of the marriage,'” (par-
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ticularly without children), the fact that the property was
received as an inheritance or gift, whether there are more
assets than necessary to meet the parties’ needs, illiquidity
of the existing assets, etc.'8

However, the fact that only one spouse earned income
during the marriage is not enough to set aside an equal divi-
sion, since British judges consider the contribution of the
spouse who took care of the home and raised the children to
be very important also!’ (there should be no discrimination
between the homemaker and the breadwinner).

Finally, it is important to note that British judges’
jurisdictional powers are centered around three concepts:
compensation, sharing, and needs. The “sharing” powers of
British judges relate to the spouses’ rights over the prop-
erty, for which the initial presumption is that of a division
of property, while the concept of “needs” aims to take into
account the needs of the spouses, particularly the needs of
shelter and basic necessities. The concept of “compensation”
is rarely implemented by British judges.?’

This distinction is very important because it finally
allows one, to a certain extent, to distinguish the powers of
British judges with respect to “matrimonial regime” from
their powers with respect to “spousal support” (as this
distinction is made in the Van den Boogaard decision cited
above).

In light of all these concepts, when ruling on the finan-
cial consequences of divorce, a judge will first consider all
the assets (including retirement funds and both liquid and
illiquid investments, as well as debts) in order to determine
which assets the spouses, respectively, will receive. The
judge will then equally divide those assets unless, according
to the circumstances, there are reasons not to divide them
equally.?! Such a division, as far as possible, should cover
each spouse’s need for capital, interpreted broadly.??

In addition to this division, the judge will look at the
present and future revenue and resources of each spouse
and may then order additional sums (“periodic payments”)
which will take into account the “income needs” of each
spouse. This assessment considers the couple’s lifestyle
during the marriage, each spouse’s financial potential and
capacity to earn income to support this lifestyle, the need to
care for minor children, and life expectancy.

This sum will generally be ordered in the form of a life
annuity or for a set period. The debtor spouse, however,
may propose that this amount be paid in one lump sum
(converting the annuity into “capitalized maintenance”). 2

Therefore, one sees that the method British judges fol-
low is, in reality, rather similar to the criteria that French
judges use when ruling on compensatory allowances under
French law, since French judges, pursuant to Article 271 of
the Civil Code, must, in principle, consider “the estimated
or foreseeable estate of the spouses, in both capital and rev-
enue, after the matrimonial regime is liquidated.”

American rules—In the vast majority of American states,
at the time of divorce (and also when there is no prenuptial
agreement), spouses keep property that is considered “sepa-
rate property,” while property that is considered “marital
property” is divided equitably according to the spouses’
circumstances (“equitable distribution”).

The rule is therefore not equal division, but “equitable”
division, according to the circumstances. Therefore, although
the concept of matrimonial regime is unknown in American
law, an American judge’s reasoning is nonetheless similar to
that of a French judge insofar as the American judge takes
into account the distinction between separate property and
communal property and does not create a purely equal divi-
sion without taking into account each party’s property rights.

Among other factors that an American judge takes into
account in order to establish equitable distribution are? the
length of the marriage, the age and health of the parties, their
income potential, their respective contributions during the
marriage, the liquidity or illiquidity of the marital property,
etc.

This brief description makes it possible to draw atten-
tion to all the fundamental differences between the French
approach and the approach of common law countries. These
differences are teleological, intrinsically related to the role
that judges have historically played in these countries. The
judge’s discretionary power must be preserved in order to ar-
rive at a just and equitable result that depends on the circum-
stances of each case.??

How then can a French judge implement these rules
without losing their true nature? Is such a reconciliation
possible?

2. From analogy to distortion: How can the rules
of common law countries be preserved in
divorce cases?

2.1.The fiction of analogy with a matrimonial regime
under French law

Many practical difficulties arise from the failure of
French courts to consider the particularities that result
from the lack of a concept of matrimonial regime in com-
mon law. In fact, French judges, unaware of these issues,
take a simplistic view which is not necessarily in accordance
with the foreign law and which often leads to results that
may be the opposite of those that would have been obtained
in the country where the law applies.

The fiction that the British regime can be equated with
the French separation of property regime, notwithstanding
the principle of equal division at the time of divorce—Thus,
French judges generally equate the British “default regime”
with a separation of property regime.? This analogy is par-
ticularly established in doctrine.?

Those who equate the British regime with a separation
of property regime acknowledge that there are imperfections,
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expressed as “exceptions to the principle of separation”?3: For
example, under French law, a spouse under a separation of
property regime remains responsible for contributing to the
costs of the household to the extent of his or her abilities, or
as provided in the marriage contract. However, under British
law, there is no law requiring spouses to share household
costs equally or even to contribute to them.?

Such a simplification is erroneous for two reasons: on one
hand, because these systems do not really have a concept of
matrimonial regime, and, on the other hand, because equa-
tion with a single regime that would apply both at the time
of marriage and at the time of its dissolution in the event of
separation does not reflect the status of the spouses’ rights at
the time of divorce.

British judges have themselves ruled on this issue several
times. On one hand, in the Radmacher decision® (landmark
decision on marriage contracts in the United Kingdom), the
British judge stated: “It is clear that the exercise under the
1973 Act does not relate to a matrimonial property regime.”
On the other hand, in the Charman decision,® the judge stated
that “our jurisdiction does not have matrimonial property
and it is scarcely appropriate to classify our jurisdiction as
having a marital regime of separation of property.”

Such assimilation was also criticized in doctrine. Thus,
in the International Encyclopedia for Family and Succession
Law: 32 “It is a matter of debate whether England and Wales
actually have what could be termed a ‘matrimonial property
regime.” Certainly, there is no statutory code labelled as such,
and [...] the concept of ‘matrimonial property regime,” as
understood in Continental Europe, is unknown in England.”

Another author® wrote: “As for the so-called separation
of property known in Anglo-American countries, it is no
more thanalegend [...].[...]‘[Sleparatist’ systems allow
for a redistribution of ‘family property’ when the marriage is
dissolved to ensure equality between the spouses. Even if a
piece of property is the personal property of a spouse, it may
be awarded to the other spouse to compensate for inequali-
ties in the estates.”

In reality, the British regime (the solution under Ameri-
can law is equivalent) is very unlike the matrimonial regime
under French law, which requires a great deal of attention
to be paid during liquidation and division of the regime to
the property rights of each spouse and to what was acquired
before or during the marriage, together or separately, in order
to establish debts and compensation between the spouses
and arrive at a distribution of property that reflects the
specificities of the regime to which the spouses agreed when
they got married. The situation was summarized by a French
notary:* “British law simply does not have the legal category
of ‘matrimonial regimes.” Without the concept of matrimonial
regime, notaries cannot rely on notions of “acquests,” ‘sepa-
rate’ or “personal property,’ ‘compensation” or ‘debts between
spouses.” There is no entitlement to property acquired during
the marriage, liquidation of the joint estate or matrimonial
benefit under British law.”

Thus, if one insisted on fitting the British regime into a
French legal category, it would be necessary to equate the
rules that apply during the marriage with a separation of
property regime, and those that apply at the time of divorce
with a universal community property regime,® but one
which would be divided according to principles of equity.
This position is, in fact, the closest to the reasoning of a British
judge who, far from going into the details of how the spouses
managed their finances during the marriage in order to estab-
lish debts and compensation according to the actual contribu-
tions and property rights of the spouses, takes an extremely
broad view, since the judge divides the spouses’ estate into
two equitable portions without distinguishing between prop-
erty acquired before the marriage and property acquired after
the marriage.

The fiction of equating the American regime with
a single matrimonial property regime, notwithstanding
the principle of “equitable distribution” at the time of
divorce—The rules that apply during the marriage, depend-
ing on the state, are comparable to a separation of property
regime or a community of acquired assets regime. However,
at the time of divorce, a community of acquired assets regime
is more analogous (since nearly all states apply the rule of
“equitable distribution” or an equivalent rule at the time of
divorce).

We could also compare these rules to a partnership of
acquests regime given the duality between marriage and
divorce.

The analogy with the partnership of acquests is also par-
tially inaccurate insofar as, in the event of death, the rules that
applied during the marriage are maintained (which would
not be the case under French law where the liquidation rules
are identical regardless of whether the dissolution is due to
divorce or death).

Finally, it should be noted that applying the rules of
French matrimonial regimes will often lead to the notary tak-
ing into account debts or compensation between the spouses,
according to the rules of the French Civil Code, even though
equivalent rules do not exist in common law countries.

Therefore, it is clear that it is the original reasoning,
namely the insistence on equating the rules of common law
countries with a specific French matrimonial regime by anal-
ogy, is wrongheaded, regardless of the regime chosen for
comparison.

The differences between the two systems are, in reality,
too fundamental and such an analogy becomes, in fact, a
distortion.

2.2. How to truly incorporate property division rules
from common law countries at the time of divorce

When forced to apply the British or American legal
system, judges sometimes try to apply specific foreign rules
while maintaining certain French assumptions. One will note,
however, certain judges’ laudable efforts to try to apply more
strictly the spirit of judges from common law countries.
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Published decisions on these issues are extremely rare
and often rather topical.

The reasoning of a Poitiers Court of Appeals decision
of 2014 is rather interesting. In this decision, the spouses,
who had married under the separation of property regime,
had acquired an immovable property and the dispute
had to do with the division of this property. Rather than
reasoning directly by analogy with the rules of French law,
the court, asked by the wife to do so, agreed to apply the
criteria of Articles 24 and 25 of the Matrimonial Causes of
1973 to determine the spouses’ rights and potential debts.

In a Paris Court of Appeals decision®” to which Brit-
ish law applied, the French judge had already taken into
account the considerable discretionary power that a British
judge would have if ruling on the fate of the marital home.
Thus, the French judge, seeking to adapt the law, took the
attitude that a British judge applying the law would have.
He made use of British judges’ wide purview and ruled
without relying on a French matrimonial regime.

French judges’ efforts have sometimes created complete
confusion between French law concepts and foreign law
concepts, which ended up being conflated. For example,
in a 2016 decision, the Agen Court of Appeals® acknowl-
edged that British law applied to the issue of liquidating
the matrimonial regime. It specified that, under British law,
“matrimonial regimes per se do not exist and the parties’
relationships are governed by rules similar to separation of
property, the liquidation of common interests being tem-
pered by the principle of equity which de facto establishes
a presumption of liberality leading to a division in half in
certain cases.” It rejected the application of any occupation
compensation, a concept which is unknown in British law.
However, the court established a monetary sum which it
ordered the husband to pay the wife. Thus, despite having
a certain understanding of the British system, French judges
tend to make associations with known concepts of French
law, even if such mechanisms are unknown in British law.

Finally, another decision of the Agen Court of Appeals®
may be cited in which, to oppose the seizure and sale of a
car, the debtor invoked the “British legal regime of separa-
tion of property,” which he claimed the spouses were sub-
ject to, against the plaintiff creditor in an attempt to obtain
thereby an acknowledgment of the existence of his wife’s
joint rights over the vehicle (in order to have the seizure
nullified). The French judge considered that, in the absence
of any indication in the sale contract of joint financing of
the vehicle, and the existence of a registration in the hus-
band’s name alone, it was the sole property of the husband.
A reading of the reasoning of this decision is interesting in
that it allows one to see the implicit will of the trial judge to
implicitly follow the rules of evidence of the French regime
of separation of property to determine whether the vehicle
in question was joint property or not according to the British
regime, which nonetheless applied, unfortunately, without
conducting a real substantial analysis of the rules of British
law.

An analysis of these decisions makes one aware of the
difficulties judges face in such situations, similar to the dif-
ficulties faced by notaries who must perform the same task.

The discretionary power of judges in common law
countries also means that, in cases with significant financial
stakes, each spouse will produce a certificate of custom
on how the rules of the foreign country are implemented;
unless a clear consensus emerges, the temptation for the
French judge to apply known rules of French law by anal-
ogy is great.

However, solutions may exist to mitigate these difficul-
ties while respecting the spirit of common law countries.

Indeed, one could, in the case of a dispute between
divorcing spouses, simply ask the French judge to appoint
a joint foreign law expert who would make a recommenda-
tion on the issue of division of property based on the appli-
cable criteria of the foreign law. This practice of joint expert
opinions is, furthermore, extremely widespread in common
law countries when it is a matter of applying a foreign law
in those countries.

The appointment of a joint expert should, however,
be strictly defined by the French judge in order to avoid
deviations.

In particular, one might imagine that the joint expert
could be tempted to give an opinion on the issue of com-
pensatory allowance and the French judge therefore abso-
lutely must take care to specify the framework of the expert
opinion in his or her decision, namely only the issue of the
division of property between the spouses, and not that of
spousal support after divorce,** which takes into account
the needs of one of the spouses. In the case of the British
system, this means that the joint expert should make a rec-
ommendation while considering only the issue of “sharing”
while setting aside the determination of the amount related
to “needs” or “compensation.” In the case of the American
system, this means a recommendation to carry out the “eq-
uitable distribution” of marital property.

It is essential for courts to strictly define the missions
of joint experts they appoint when appropriate, in order to
abide by the distinct rules of jurisdiction and of applicable
law provided by European Regulations that apply to such
questions, since British or American law applies in such sce-
narios only to the issue of the division of property between
the spouses and not to issues of spousal support.

Practitioners of private international family law should
review the practice of equating the rules of common law
countries with the rules of French matrimonial regimes.
Practitioners should not hesitate to advise their clients to
use a joint expert, whether in the event of litigation or in the
event of voluntary liquidation with a notary.

One should note, finally, that these difficulties exist
whenever spouses do not provide in advance for the rules
that will apply in the event of a divorce; whereas, these
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rules may, by and large, be anticipated today by prenuptial
agreements or marriage contracts and, by anticipating them,
future disputes may be avoided.

If there is no prenuptial agreement or marriage contract,
we must now take into consideration the particularities of
the rules of common law countries on the division of prop-
erty. Otherwise, we will continue to try to fit a square peg
into a round hole.
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